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The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, All F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 1-29 are provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-38 of copending Application No. 
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10/549,396. The apparatus claims of the instant application substantially differ from those of 
'396 in reciting method steps and apparatus components to reverse flow in a reverse flow field 
on one side of a forward feed flow, instead of on both sides of the forward feed flow. For instant 
claim 1, features of the reversing element and plates and means to turn the flow into a vertical 
flow by damming are paraphrased in claims 6 and 5, respectively of '396. Thusly, the instant 
claims are essentially genus to the more specific claims of '396 requiring an additional reverse 
flow field. 

This is a provisional obviousness-type double patenting rejection. 

Claims 3-5,1 1-17,19-23,25-27 and 29 are rejected under 35 U.S.C. 1 12, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. The claims are replete with terminology lacking 
antecedent basis and sufficient nexus to other claim components; including at least the following: 
claim 3 "the flow fields ...the direction" (which flow field increases and which decreases?), claim 
4 "the length", claim 5 "the upper part" and "the upper edge", claim 1 1 "the front end", "the end" 
and "the corner", claim 12 "the slots", claim 13 "the length", claim 14 "the longitudinal axis", 
claim 15 "the underflow plate", claims 16,19,21 and 19 "the upper edge", claims 17,20 and 22 
"the distance" and "the lower edge" and "the solution height", claim 23 "the surface", claim 25 
"the feed end", claim 26 "the slotted zone" and "the vertical position", Claim 27 "the feed end", 
claim 29 "the flow" (which?). 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented i >r described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 10,1 1,13-29 are rejected under 35 U.S.C. 102(b) as being anticipated by newly 
cited Vancas patent 5,558,780. Vancas discloses equipment comprising mixing section 5, feed 
end 6', sidewalls 3, bottom 1, end walls 2 and 2', headboxes of weparated solutions (launders 20 
and 40), solid partition wall 4, and reversing element (elements 60 that may be in plural — 
column 4, line 66) and/or reverser plates/fences 70 that may be situated at different heights 
(column 5, lines 14-18 state that these may be canted with respect to each other and thus extend 
to different heights with respect to each other and/or relative to reversing elements 60. 

With respect to various dependent claims , column 5, lines 10-18 state that there may be 
more than 2 "distribution fences", hence any 2 of these may be deemed the claimed reverser 
plates and other(s) may be deemed the claimed "picket fences", by definition, such "fences" have 
slotted spaces between rungs of fence at all different relative heights from bottom to top of the 
fences. Teaching of these being canted, constitutes these being at different angles, inclinations 
and extending to different heights. The top of these plates/fences necessarily have overflow 
edges 

ALLOWABLE SUBJECT MATTER 

Claims 1-9, pending resolution of the double patenting and 1 12 rejections would 
otherwise distinguish in view of recitation of damming up a dispersion remaining in the middle 
of separated phases and then contacting with a reversing element comprising at least two plate- 
like components, between which there is a reversing channel. 

Claim 12 would similarly distinguish in view of recitation of guiding plates situated 
behind slots in the picket fence. 
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The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Bonney et al and Nyman et al patent 4,721,571 also each teach mixer-settler 
apparatus with means for changing flow direction of dispersions and solutions in settler portions 
with use of partitions and baffles. 

Applicant's arguments with respect to claims 1-29 have been considered but are largely 
moot in view of the new ground(s) of rejection. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Joseph Drodge at his direct government telephone number of 
571-272-1 140. The examiner can normally be reached on Monday-Friday from approximately 
8:30 AM to 12:30 PM and 2:00 PM to 6:00 PM. 

Alternatively, to contact the examiner, send a communication via E-mail communication 
to the Examiner's Patent Office E-mail address: "Joseph.Drodge@uspto.gov". Such E-main 
communication should be in accordance with provisions of MPEP (Manual of Patent 
Examination Procedures) section 502.03 & related MPEP sections. E-mail communication must 
begin with a statement authorizing the E-mail communication and acknowledging that such 
communication is not secure and will be made of record, under Patent Internet Usage Policy 
Article 5. A suggested format for such authorization is as follows: "Recognizing that Internet 
communications are not secure, I hereby authorize the USPTO to communicate with me 
concerning any subject matter of this application by electronic mail. I understand that a copy of 
these communications will be made of record in the application file. 
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Additionally, the examiner's supervisor, David Roy Sample, of Technology Center Unit 
1797, can reached at 571-272-1376. 

The formal facsimile phone number, for official, formal communications, for the 
examining group where this application is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either private PAIR or Public 
PAIR, and through Private PAIR only for unpublished applications. For more 
information about the PAIR system, sec http paij U i i.spi o.gov . Shouldyou 
have any questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

JWD 

1/12/2009 

/Joseph W. Drodge/ 

Primary Examiner, Art Unit 1797 



